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The qui;tiea- raived by thie Case are of great importance, but except a¢ regarde one I camnot say
1 have ;ay;real doudbt ¢ to what the anewers should be,

The {irst and main queetion concerne the power of the Couneil, hdvinz regard to ite Agreement
with the Electric Supply CO. of Victoria Ltd, (whioh I ehell hereafter refer to as “the Company"),

1icence matar vehiclew to ply {or hire along the routee slong which the Comnany's trame run, In my

" ovinion the Gouncil haw that power, notwithetanding wuch Agreement. . ©1 oo """"M

it =must be consvtantly kept in mind that the Council' & power with regard to the construction,
management, and control of trame ie derived {rom the Tramways Act, either that of 1915, or the
corresponding preceding legielation, and it is really immaterial which, for the relevant provisionw
have remained unchanged, I refer to the Act of 1890 under which the latest Order-in=-Council was
obtained, and the power given by fection 3 ie to construct tranways when authorived se provided in the
2nd Behedule, the provievions of which take ef fect ae if contsined in the Act, Referring to that
Cehedule, Clauve 6 recuires the Order-in-Council to epecify the nature of the traffic Tor whigh the
tramway iv to be uved, and requiree many other detaile to be vpecified, snd the Order granted may by
Clause 9 be extended or amended {rom time to time,

Section § of the Act enables a Council which hae Sbtnined an Order-in-Council to delegate the

suthority conferred by esuch Order to conwtruct maintein and manage such tramway, subject €o sumch cone-

ggtianv and stipulationy not inconeivtent with sny of the provisions contained in such Order, snd the
delegatee is, when the Agreement of TDelegetion ie approved by the Governor-in-Couneil, to have the

righte, powers, privileges, and obligations which were by the Order granted to or impoeed on the
Counecil. Further powers are given by Fart 111 of the Aat whereby the delegatee {rom the Coumeil may
sweign with the sppropriate convente, but the powere, righte, privileges, and obligations, remain the
same,

It will thue be seen that, if the Council attempted to give further righte and powere to the
Company than are by the various Order'-in-00unﬂil conferred on itwelf, such attempt would fail,
because it would be ultra vires the Council, The latter body, however, hae not even attempted to go
peyond it; powere, f{or a reference to the Deed of Delegetion of the 30th Cctober 1902 delegater ite
suthority, subject to the obszervance &nd performance by the Compsny of &1l the provieionse condition®

and vtipulatione not ineconeistent with any of the conditions and stipulationy in wuch Urders as are

aontainod in tbe uaid Agraemcnt of the 16th rovember 1900, @end of the Ageignment of the 22nd sy 1902.
Tho ;:3:1 1n counetl dooc not ;o beyond tramwey traffie. ,

One would not expect, in view of what I have written, thst the Agreement referred to of the 16th
November 1906 would go beyond the Council's authority, and in my opinion it does not. The Council

granty, av_far aw it lawfully cen but not further or otherwise, power to enter vpon and @o certain

worke on certain vtreets snd "thereon to alter and reconstruct” certzin tracke, "to extend and
coneiruct® certsin new lines, and "to maintsin and manasge tramway®",

By Clauee 27 the Company is to have "the exclusjive right to run t ramcars on the linee to be

reconstructed and conetructed” ete,
Then comee Clause 29, In my Judgment there ie no foundation in thie clause for the contention

that trc Council undertakes not to grant to any other por-on a right to conduct trsffiec whieh would

compete with the Company's tramway. That clauve deals, 1 think with the conmetruction and working
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of further tram linev, and provides that the firet option of conetructing snd working these shall be
given to the Company. The only wuggevtion of a bavise for the Counoil's‘ﬁontention liew in the word
“traf(ic", but in my 'judgment it does not wuetain the contgntion, and if 'it did it would be ultra
vires, 1 therefore anewer thiv quevtion ae i have said,

7 The wecond quevtion with regard to the licenwing by the “ouncil of motor care and agrecmente
made by the Council with the owners thereof, involves & coneideration of certain provisions of the
13th Schedule of the Local Government Act which have been adopted by the Pallarat Council, sand which
now appesr at pp. 29 et seqg., of the Council By-laws left with me,

I am not clear {rom the stutement of facte whether such motar eare ae have heen licenaed have
been xtuuncuii&-{‘hochnqy carriages™ or a¢ "municipal etsge carrisgee”, but I would point out that if
the motor car runs between fixed termini within the preecribed s=pace, then a "hackney carriage"
licence is not the appropriste licence, and the vehicle should be licenced av a "municipal stage
earriage”. The fees for the two claever of licence vary, and there are other differences, e.g., vee
Clauses 14 and 322, The Agreemente referred to in the Brief seem to be something collateral to the
licence, and 1 am unable to svee what power the Council had to enter into them, or haw now to enforce
them veverally asgainet the other party thereto, who now refusee to he bound by it,

In the case of a "municipal stage carriage" it wveeme to me the same rcswult might have been
obtained by Cléusc 14, and action under that clause would bind the person to whom the licence wae
granted,

if in fact & vehicle only licenced as a "hackney carriage” (which by definition in Clauwe 2
excludes 2 "municipal stage carriage") ie being used as a "municipal etage carriege”, 1 think an
ettgnee againet Clauee 12 ie veing committed,

4, I next deal with the guestion 1 have numbered 4 in the Orief ae to the power of a person
licenced in reepect of & "hackney carrisge" to ply for hire along the routew they run, or whether
wuch & perwon ie reetricted to ricking up at the‘ngtointed etands, I would refer to what 1 have
written in answer to the laet guestion in so {uzr se the question hae reference to running on defined

* doew not run between fixed termini within the prescribed

routes, if, however, the "hackney carriage
space, and does not otherwise act ®o0 as to bring it within the definition of a "municipal stage
carriage®, then 1 think it is not limited to plying for hire at the appointed etande, #0 long ee it
compl ies with Clause 26, That Clause permite, 1 think, s picking up of paesengers away fr;m the
. appointed stande, #0 long ae the hackney carriage stops only such ressonable time ae i required for

picking up paseengers, 0f course "plying for hire" covers many other ceseee than the one 1 have juet

adverted to, fee Balee v Lake (1922) 1 K.B. 553 et 556, where Lord Trevethan C,J, pointe out that
"to ply for hire" two conditions muet be gatiefied =- (1) There muet be a voliciting or waiting to
vicnri passengers by th.‘artv-r or other pcfvon in control without sny previous contract with them,

and {(2) The owner or pereon in control who ie engeged in or suthorises the woliciting or weiting must
be in posveveion of & earrisge for which he ie soliciting or waiting to obtain paevengers. IT any
of theee vehiclee are licensed av "municipal etage carriages” then Clauee 27 sufficiently wetw out
whet may be done av to picking up pes«engere en route,

in ansvering both this and the question I have numbered 2, I have a;suﬁed that the Bendigo By~
lawe do not differ from those of Ballarat, i{ they do'differ. I am not in & position to snewer the
guestiony submitted so far se they relate to Bendigo, without seeing their Pye-lawe,

2, The last gueetion to be anewered iw thet I have numbered 3, i ﬁuvﬁ avseume the Council'e

right to frsme these By-lawe, and that they will sct intra vires, for on theve matters it ie not
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poveible to expreee an 6p1nion. till I eee juet what the Council propoves to enact, The Council
would, 1 prevuui, make the propoved By-law by virtue of whatever powere it poesesses, snd I gbserve
that Clauve 48 of Fye-law lo, 87 adopted from the 13th Schedule givee powers to make regulatione for
inter elis fTixing the router and places of eall for municipal stage carriagee, £, 197 of the local
Government agt 1915 may slso be invoked by virtue of the power to regulate traffic and prdceuniono.

Un the cnvuﬁplion that the Council makee a valid By-law prescribing the routes to be taken by the
licenced care, and prohibite them from travelling slong other routes, the ocueetion whether such By-law
from the time of ite enasctment will affect those who have obtained licences st a dote prior to such
enactment ie¢ & very nice ane, In my opinion the snewer to it depende on the nature of the licence
granted, rbeuforu of licence iw not before me, and I ssvume it to be wilent on the question whether
the licenzee muet obey By-lawe {rom time to tiqe in force, Unlees thie sesumption is correct the
gquestion put hardly arises, but the guestion - what iv the proper construction of the licence granted?

Un thie aswumption, i }he licence & licence to uve a "hackney carriage"” or "municipal etage
carriage" on condition of obeying only such Bye-lawe &¢ then may be in exietence, or ie it a licence to
use such vehiclee on condition of obeying wuch By-lawe se¢ may {rom time to time be poeved? It may
be said that the power given by Clause % ie %o licence to ply for hire "within the prescribed epace®,
and that there is no power to cut down the area to which such licence appliee. On tha whole i think
this contention is not sound, sand that the worde "within the preeeribed epsce” are ueed in contra-
distinction to an area outeide that espuce, The worde, 1 think, limit the sres beyond which there is
no power to licence, but do not prevent the Ugunecil by properly enscted By-laws {rom exercieing other
powere within that arca,

Again, it may de #aid that t0 sllow & sudbsecuently paeved Py-law to limit the right conferred by
the licence ie to give the By-law & retroepective operation, and s By-law having such an oper: tion
would be uareswonable, and therefore invalid, if ruch were the effect of the By-law, thie would be
s contention difficult to rew=ist, But the By-law would not have & retroepective operation, in my
ozinion, if the licence iv to do the act licenced subject to such By-lawe ag may be {rom time to time
in force, Un the whole I think thie latter view is the correct view of the effect of the licence,
but the point ie doubtful, wnd I think, if wuch & By-law ae I am told le projected, iw pauced, the
Counecil would be well advised not to -raiwe thie troublegome cuevtion during the currency of exieting
licencew,

Licences jssned after the pasesge of the Pfy-law muet, I think, km clesrrly be subject to ite oper-

& ti')n.

CHARLEE J. LOWE,

13/2/24,
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