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Mr G Gondo of Counsel lnstnucted by Loo Dlmoe ond
Aseoctotoe, Sollcltors, oPPeonod on beholJ of tho Appellont
Appllccrnte. /

Mr John Clc?no, Sottclton of tho ftrm of Moddock l-.onto ond
Chlsholm, oppooned on beholf of tho Responslblo Authonlty.

Mr Geor:go |lnt9ht, Dlnector of tho Upper Yqrnq Volloy ond
Dondenong Rorrgas Authonl ty, oppeored on bethql f of tho
Authonl ty.

Mr John Koufmon of CourrseJ tnstructed by Molomby ond
Molomby, Sollcltons, oPPeored orr beholf of the Respondent
Obtector, Ashdole Cnest PtY [.td
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North boundony 11.5 metncrs
L:ost boundor:y 47 -69 metr:es
Wc:st boundory to Dudley Rood 4A-Ag metr€ts
South boundory to Jumptng Creek Rood 3?.86 motres

PI ATDI N9- AgNIBg! - ATA- Z9NJ N9

Strlre of [.tllydole Plonnlng Schc:mo 7965 - Resldentlol
Development Zone No 10A. '

Tlre ht stor17 of thl s motter con be bnterf ly stoted.
ol On ?9 Moy !957 the Shlre of l.tllydole gronted o

pctrmtt to Mr A Dovls, who wos descrlbe:d on the nelevont
certlflccrte of tltle os o storekeeperr ln the following
terms:

'Permisslon ts lrereby gronted on lond sltuote ot ond
descrlbed os Lot 1 on Lodged Plon 3?864 rrorth-west
conner of t'lornondyte ond Dudley Roods, worrgo Pork, to
be used for the purpose of enoctlon of shop ond
dwolllng to reploce exlstlng shop ond dwelltng.

9end!-g!eos

l1l Plqns ond speclflcotlons to be opproved by the
Councl l's Bul ldlng Surveyor.

l2l Shop to be set bqck o mlrrlmum of 20 feet from
hlonrondyte Rood os o provlslon for porklng.

l3l Should defoult be mode lrr the obove condltlons
. tlrls permit ls corrcelled-'

lI ls believed thot none of the plorrs neferned to ln
CondJtlon t hqve survlved to tlro pneserrt tlme.

bl A buJldlng wcrs erected on the slte punsuont to tlrei
pcrrmi t. At present i t compri ses o genenol stone,
Jncludlng q post of f lce ond kl tclren, the totol f loor
oreo of whlch ls oppnoxlmotely 157.5 squone metres. The
norrge of goods sold lncludes gnocerles, frutt ond
vegetobles, dolry products ond cold meots, ccrkes ond
confecttorrqry, mogozlnes, vldeos, stotlonery ond
trordwore ltems. As well ttrere ls o post offtce orrd dny
cleorrlng service. Origlnol ly o dweil I lng wos port of the
premtses but the dlvldlrrg woll wos removed to extend ttre
retoil ond dlsploy oreo. The exJstlng kltcherr ls olso
used moinly os o stoneroom due to orr exlsttng Jock of
stonoge focllltles- Generollyl tlre butldtng ls Jn o run
down stote wl th ver.y bosl c I nsl de f urnl shlngs ond
dlsploy oneos whlIe, outside, o dlscqnded nefr:lgerqton
coblnet ond othor rubb!sh lltten the slte. A post box
orrd public telophone,ore locoted to the west of tho
gerrencll stone'!i entronce ond thene ls o slngle pe tnol
trowser to the crost. A seoled urimonked oreo between thogenerol stor:o ond the site frontoge to Jumplng Creek
Rood provldes o spoccr fon lndlscnlmlnqte cor ponktng.
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Tlre generol store Js set bock oPProxlmotely 13 to 4

metres from Jumplng Creek Rood, the set bock oreo bcing
used for lndtscrtmtnote con pork!ng orrd Pctrol fllllng
fnom tho stngle bowser beislde the shop entronce, 4

metnes fnom Dudley Rood, 9.0 lo 6.0 metnes from the
eiqstern boundory ond obout 30 metres from tlrc nor:thern
boundory

cI Hovtng regord to the out of dote bulldlng ot Prcsent"
on the stte lt ls proposed to rebulld, extend ond'
upgnode the extstlng generol storc! ln occordonce wtth
tha deftnltlon of 'shop' corrtolned ln the Shlne of
L.l I I ydol e Pl onnl ng Scheme wl th on onc I I I ory petrol
fllllng oreo wlth two petnol bowser:s qnd 7t on-slte cor
ponktng spoces. The proposed development wlll hove o
iotol iloor oneo of ?53." squone metres. Thene wtll be
rro qt toched dwel I I ng. The devel opment I s I ocoted over
tho centrql portlon of the si te opproxlmotely 15 metres
from the Jumpl.ng Creek Rood frontoge, 3 metres fnom the
Dudley Rood frontoge, 77.5 metres from the neor on
northern boundqry ond 1.85 metres from the eostern
boundory. The premlses comprlse o slrop wlth o retqll
ond dlsploy oreo of 150 squore metres, o kltchen of ?7
squore metres, o lorge storoge ond coolroom oreo of 75
squore metres, turo totlets of 7.2 squqre metres- The
gross or totol floor sPoce oreo ts ?53-? Bquore metres-
Sevetn cor Epoces wl I I be I ocoted ot tlre f ront of the
sJ te ond'.f our spoces of the rcon. Two petrol bowsers
witl be pnovided ln order to coter for diesel oe weJI os
potrol . The bowsers will be locoted Jn tlre
south-eo:itenn corner: of the slte qwoy fnom the: pnoposed
crntnonce to the shop. A norroh/ orte metre wJde buf fer ls
pnoposed ol ong the sl te's f r:ontoge whl ch wt I I serporote
ilte 7 proposed cor ponklng spoces on the roqd
neservotlon- Existlng vegetotion olong the site's

'. u/estern boundory with Dudley Rood lE to be retoined wltlr
further londscoplng undertoken, Srorticulcrrly on thc
south-west corner of the sl te. A 1.8 metre trlgh brick
fence ls proposed olong the site's rrorthern boundory irr
orden to tmprove tlre privocy of the od)ocent dwelllng-

dl The Responsibte Authorlty wos ln fovour of grontlng the
oppllcqtlons. However, the motter hros one which needed
to be refenred to the Upper Yorno Volley ond Dondenong
Ronges Authorlty.- Thot Authonlty determlned thot the
oppl Jcotlon. should be refused. Accordlngly, I t h'os
refused on the followlng gnounds-

1. Thot the proposols crre controny to the r:etoil ond
commerclol pol lcles contolned wl thln the Regtorrol
StrotegY Plon.

?- The locotlon of the slte ond ttre qccess ttrereto wtll 
I

creotc: o trofflc hozord.

On the heorlng the Appgllont Appllconts were rePresentcrd by
Mn Gorde of Counsel , the Responsibl-er Autlronity wos
repnesented by Mr J Clcero, Sollcitor, the: Upper Yorr:o
Volley ond f)ondenong Rorrges Authonlty uros repneserrted by
Jts Dtrector: Mn Gcorge Wr:ight ond the Respondent Oblector:
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Ashdole Crest Pty Ltd wos represented by Mn John Koufmqrr of
Counsel. Wrttten submlsslons ryere presented to the Boord
on boholf of eoch of the porti'es. It Js unnecessory to
refer to these ln detoll. They wlll remqin on the flle os
port of the permonent record of these pnoceedlngs.

At thls stoge vorlous motters should be stot"ed.

1.ThotwhllelnthecqseofAppeoINoP86/077.3the
: i Appllcont wos Deeside trrrvestments Pty Ltd ond ln ..

': the cose of Appeol No PA6/0774 the Appltcont wds i
Joc k Nt kol oou, I t oppeors thot Mr Nl kol oou I s o ,.. prlnclpol dlrector of Deeside Investments Pty Ltd.

.r{. Both oppeols relqte to preclsely the some slte. E
?. Thot on the heorlng the Responslble Authortty

supponted the gront of the perml ts sought.

3. Thot the Obtecton Ashdole Crest Pty Ltd ts ot. preseint ln the course of constructlng o shopplng
complex in tJongo Ponk.

4. Thot when the heorlng hod pnognessed for one doy
ond the coses-of the Responstble Authorlty, the
Reglonol Authorlty ond Ashdole Crest Pry Ltd hod
been concluded but before the commencement of the
cose of the Appellont Appllcont I wos osked by
those represent I ng ttre f our port I es t f I woul d
stote my vlehrs. I occordtngly dld so orolly. I
noh, stote Shem ln wrltlng.
It seems to me thot the fundqmentol motter: obout
these oppeols ls thot the use ls not qnd corrnot be
ln questlon. It exlsts punsuont to the 7957

, penmlt. Accordinglyr I thlnk the woy ln whlch I' ehould opprooch the motter ts thot told down by llis
l{onour Mr Justice Ormlston in USrl1: v g!-!y_gf
PfebSeO I 12 Morch t9A6 I ond by rhts Boond ln the
ensuing pnoceedlngs geSlgp v glly_gJ_Pfgl,fgO
lAppeol No P85./1505 16 JuIy 79A6 Messrs Bor:ton,
Buckley ond D B Logonl- The focts ln thot motter
moy be summortsed os follorrs-

On 9 Jonuory 796? the Melbourne ond Metropollton
Boord of Works gronted o penni t pursuont to the
Melbourne ond Metropollton Boord of lrlonks Intertm
Devol opmerrt Order for the use of pnemt ses of T
Gordon Street, Toorok , fon the purpose of o prtvote
hospltol subtect to certoin condltlons. From 196A
untJt 1983 the hospltol functloned os o mlnon
medJcol ond sunglcol hospltol, opponently on orother low-key bosls. ln 1983 tt coosed to operote
os o hospltol due to lts foilure to meet vontous
requlrements of the Heolth Commlsston. The
bulldlngs were thereofter empty. In 19gS tt wos
proposed to do, certoln olterotlons, renovottons,
etc ln order to enoble the bulldlngs to be used forthe purpose of q Moternlty Hospltol, whtclr wos o
Columrr 4 use ln the Reslderrttol ,C'Zone. ln the
course of irls declslon Mr Justtce ormtston sold:
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'Irr my optrrlon, ttre dlstlnctlorr betweerr us(: ohd
devel opmerrt 1s hreJ I estobl t shed orrd tn ttrc: prese':nt
cos€r ttre Appl t conts trod o perml t to use tlre sl te os
o pnlvote hospltol . They thcrrefore dld not require
qrry further permlsslorr to use tt os o prlvote
hospt tol becouse ttre def I nt t I on of prl vote hospi tol
doc:s not oxclude o moternlty hospl tol . Thot ls
obvlously the common Bensct of the sltuotlon opont -
f rom thei t ntenpnetot I on qnd the def J nl t I on .J rr the
Merlbounne orrd Metr:opol I ton Plonrrlrrg Ordlnonct: - r

Hls llonour mqde the Order obsolute ond remJtted the
rnotter to the Plonnlng Appeols Bocrnd wlth o
dlnoctlon thot lt bcr heiord befone o dlf ferent
dtvl ston.

In Its subseiquent dec!sJon ot Poge 76 the Boord
eold: 'fn corrsldenlrrg deveilopment lro should toke os
erstobl lshed those corrslderotlons wlrlclr ore common

- to uscr ond developmerrt ond whlch must hovc been
rrecoss<rnl ly determl ne:d J rr relot I on to ttre use
permlt- lt would be o rJdlculous sltuotlon lf t fon
exomple, thcr Respotrstble AuthorJ ty wos to gront cr

permi t for use of vocont lond os o pnlvote hospl tcl
orrd tlren go on ln nelotlon to corrsJderlng o penmi t
for devclopmerrt to sqy thot the lond wos not
gultobJe for developmcnt os o prlvote hospltol by
ncloson of the veny correidenotlons whlclr should hove
olneody beien consJdened ln relotlon to the use
oppllcotlorr. Thls, of courset ts orr extneme
erxompl e. '

I thirrk thot the obovo nePreserrts the bosls orr whlch I must
opprooch the preserrt oppeols. In other: words I must occePt
thot the questlorr of use of the: slter for the purposcrs of o
shop hos olreody bere:n determ!ned ond thot the only motters
Ierf t fon me to de:termlrre one wtrethen ttre proposed
derve:lopmerrt should toke place. In corrsJderlrrg this mqtter:
J must exclude ol I conslder:otlons necclssorlly determJned ln
rel ot J on to the grorrt of thc uee pe nml t . So corrsl de red, o
grclot deol of tho evidenco put before me hros lnrelevont ln
tlrot I t comple tely ovc:rlooked the foct thot the lorrd wos
sublect to o permit fon tlre use of shop.

trr nelotton to the Sihlne of Lt I lydole Plorrntng Sclremc I
note ttrot urrder thls Scheme oll use ond developmerrt of Jond
wl ttrln q Reslderrtlql Development Zone must be lrr occordonce
wlth on Oryeroll Development PJon odopted by ttre Resporrslble
Authonl ty of ter consul totlon wl th ther Mc:lbourne qrrd
MctropolIton Boord of Works. Tho OvenolI DtrveloPmclnt Plorr
odopte:d by the Reispons I bl e Authorl ty di d rrot i nl t tol ly sltoh,
the oppeol slte crs o sl te for o shop or ottren comnrercloJ
deve Iopment of o slnrJ lor noturc. Howeve:r, the Resporrsible
Auttrorlty ot lts meetlng of 11 Monch 79A6 resolved to odopt
orr omended Ovenoll Dcvelopment Plon showlng the oppeol sJte
os the slte fon o shop. Whllo thot dcclsion wos muclr
cnltlclsed ot thc: heonlng ,t seems.to me of lJttle:
lmportdnce hovlng negond'to the riglrts <rttoched to tlrc lond
by vtrtue of tlre 1.957 pcnmit.
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Hovirrg (lxomtrrcrd the strlrer of l..t t lydole Plcrnrrlrrg schcm<: J om

of ttre opt rrt oir ttrat tlre Sc6em. pni,scrrrt s rro obstoc I e to tlrcr

grorrt <tf o permi t I n thcr preiscrrt costr ' I ctgr-:c!c! -wl tlr Mr:

Clcero wlrcrn lrer sold orr bcholf of thcr Strlre: of t.tllydole:,
. f rr conc lusl orr, 

- llrn, Courrc J I conte:rrclg tlrot the oppor:turrl ty
prc,sclnts t tu.tii ttV t6e: oppl tcotlon to corrtrgl th<: usc orrd

.l.r.r.,l opmerrt by opproprt ote corrdl t I orrs ' Tltc: prc:sent
de:velopmcrrt ls unslgtrtly ond !rropproprlote:ly locoted' A

r,<rw dc,vet opmcnt I s proposed wlrl clr wl I I bl end' lrr
oesthet I col I y h/l ttr ttre sunroundt ng devel opme:nt ond whl ch

wt I I be set Lock o greiote:r dtstorrccr so os to creotc o
better trof f lc st tuotlon. Ftrrolly, ttre Boqrd must
re,cogrrtse the exlstlng use r!ghts thot ottoch t'ct thei

ir"opi1ty ond bcr mtncJfJl of wtrot lrr ttrc: Cou^cll's optnlon
thc App] lcorrt ,o,t <J be: otrl e: to do wl thout t}rc necc:551 ty of
tt,c gtlnt of o pcrmlt from thcr Councll ond wltlrout lnde:ed

"6qri"tttg 
the clnsc:nt <tf the: Reglonol AuthorJ ly"

orr bertrol f of the upper Yqnno vol I ey ond Dqndenorrg Ronges

Authonlty Mr W"f gfri' submltte:d thot thc grourrds of re:fusol
slrould be uphetd. He polnttrd to qctlorr requlnemerrt A2'74
oftheReglonolstrotc:gyPlonurhlchlsosfollows:

l 
' ' 

l t}rc: proposed deve:l opmerrt t s corrs i stent wl th orry

ovenol I plon Lf oevelopme:nt wlrtch moy c:xlst for: tlre
Frqrt I cul crr commerc t ol ccrrrtrcr or

I t I I I ln the obserrcct of on overol I Plorr of De:ve:lopmerrt
. ttr(r proposerd use orrd devcrlopme:nt does rtot Prlreidtce ttre

future ptorrrrf.,g fon tlre poritculor commeirclol cGrrrtre orrd

( tvl odequote provislorr lros beerr mqdc for londscoping,
cor porktngl octess ond molnte:rroncei of the locol
omenl ty.

$f^'.+ al ^ rrcnml t -Lrl'rlch ShClI I OnIy pc! gr-a en lftc!lrr f--tliaoP
slble Aut

Itl ttrare Is on
AT

economlc nered for funther retoll
opmerrrtorrd/or commenc

I folls wlthln

iowe.ren, t t dops so only morglnol.ly' J t. seems ."PP1T:11

57.5 squore mcrtneg

I Ttrerne ls no doubt tlrot tlre preseirrt PnoPosoJ loll-s h'lLnln
I ;;;:;' ;" i i"r'-"uqut rtrmertt set out obove. I t t s undoubtedlv

[ ;;';; Ji'"i"p'".it of cr ::'t"11-:?11?T.,"o'T:":1:l"tll1]lll;
tlrot thl s 

".qr-tnemcrnt 
t; dlnercted to whot would ordirror:i ly

brr urrdcnstood os o comm€rnc lol cclrrtre consl st lng of mor€:

l.thon orrtr strop- Accordtrrg to Mr: l'owrle Wl]sorr ttre totol 
-

9449, I Yrrr. -..-7

floor qreo of the P
1R7 q e.irl.rr.! mcltneg 

A t

bc:
thtl two

ts, t rc:gcrrrt o I OrO
otr rtc ons uerrrt I ol . l-t coutd ltorcttv Ue-

t

smol l - scol e of tlrc: ProPosol

nog. ond cooTr:oom oreq ono th'o E

rncrtres. The dl f f errerrce betwereirr

tltot duet to thc: sirrgulor:l tY
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ttrerre wos rro r:equlrcrmctnt to produce ort ove:ncll Plorr of
Deivelopmerrt. In rergond to I lvl there seclms to be: rro
questlorr os to ony de:trlment to Iocol omerrl fy by Deosorr of
the proposed development. In. summor.y, octlorr requlnement
42.7A seems to hove varl/ llttle oppllcotlon to thc proposcd
rebulldtng of the exlstlng shop.

ln vlew of whot hos beon sold obovei I hove come to the
conc I us I orr thot the ob I ec t I ves ond requl remcnt s of ttre
Upper Yomo Volley ond Dorrdenong Rorrges Auttronlty Reglonol
Strotegy Plon wlll rrotl except ln thc most morglnol vdyt be
lnfnlngod by ther present pnoposed deveilopment. f.JhJle I
must glve gneot welght to thot Plorr n€lvctntheJess J hove
concluded thot Jt preserrts no neol obstocle to the present
pnoposol .

/l
Berfono pontlng vlth thle mqttor I
q oC been ln tseuo
v ffi;lv_q1p1:-:,

rhould eoy ttrot lf the r

J- nlghl.,,hix$,.Fise:t g o -l'

Appeol No P86/O77+ wos, tt seems to me, lnstltuted out of
on obundonco of coutlon. It ls unnecclssory ond wtll be
dJ sol I owod.

Appeol No PB6l0773 wlll be crllowed. It ls dtnocted
pernmlt lssue fon the-devqlgpment 9f l,.ot 1 LP 804p
breek Rood, Wonso Pof[Iiftii-Eur t a--nsffis
r:pcclfled gerreirolly ln tlre plons lodgerd with thcr
oppl I cot I on I whl clr shol I bei ttrei erndorse:d pl ons I crnd

thot o
Jumpl ng

subfect
to tho f oI lowl ng condl t I ons:

1. The loyout of the slto qnd the slze of the pnoposed
but I dl rrgs orrd works as-s[eyn-9,-o--t-he e!]deqsctd p_l_qD.

shol I not be qt ter:ed6@l?ied ioFsFol-t-Gi-i-t-iee
b<r nemb -iJiforl sed by thl;
pormlt, wttlrout the qnltterr coDS_nt of the
Re:sponsl ble Author-l ty.

?. Tho devolopment heneby penmltted shcrll bo pnovlderd
wl th the fol I owl ng ser.vl c(!e:

lql SEC oloctriclty supply

lbl Drolnoge to the sotlsfcrctlon of the Responslbler
Authori ty

I c I Ret J cul oted woten svpply I l,ltvlBW I

ldl A rcrtlculoted eewctrogc senulco (MMBWI on tf not
owol tobl et o serrroge trc:otment system to the
scttlsfoctlon of the Resporrglble outhority.

Ther porking oneos orrd verhtculor crccess wcrys shown
orr tlrei e:rrdorsed plon sholl be corrstructed prlor: to
tho comrrelrrccnront of ttro us€! of the lond fon the
Frunposcr lrere':by permi tted.

Ther porklrrg o'reos orrd vcrlrlculor occeiss broys ehowrr
orr the <:rrdorsed pl on shol I .be conetnuc ted, droi rre:d,
dcrllrrcrotc:d, orrd inolrrtoJrrc:d of oll tlmes to the

3.

4.



sotJsfoctlon of tho Rersponslble Authorlty.

5. The porklng oneos crnd vehlculor occess hroys shown
orr thcr e:rrdonsed plorr sholl bcr kept ovolloble for:
tlrelr lntended use ot ol I tlmes dunlng buslness
lrours crnd sholl not bcl obstnucted or otherwlse
rendered lnoccesslble.,

6. No odventtstng sf gn other thon os shob,n on the
e:ndorseid plon sholl be enected, on of f lxed to the
exterlor of orry bul ldlng wJ thout the ryri tten
corrserrt of the Resporrslble Authonlty.

7. Any londscope oDecr showrr on the endorsed plons
shol I be plonted wl th trees orrd./or shrubs ond
retqlned whene necossorl/ to prevent eroslon of tho
soll. The londscoplng works sholl be cqrrled out
wlthlrr ttrree months of tho commerrcement of the use
of tlre lond hereby penmltted, ond thereof ter
mqlrrtqlrrcrd to tlre sotlsfoctlon of the Responslble
Authorl ty.

8. No extennol llghtlrrg othen ttron thot shohrn on the
endonsed plons sholl be provlded to the sJte
wl thout the wni t ten corrsent of the Resporrsl ble
Authonl ty.

9. ThJs permlt for the use or developmerrt of lorrd
shol I expl re lf the penml t ted deveil opment I s rrot
commerrced wl tlrl n two yeors , or compt eted wl tlrl n
thnee yerqrs of the doto heineof .

10. No pont of the development her:eby permltted stroll
be used fon ony purpose other thon o shop wl thout
the: wrl t ten consent of the Resporrslbl e Authorl ty.

11. The lnterno! retol I f Ioon oreo ovcrl lobler for
dtsploy ond soles purpos€rs sholl noG exceed 150
squorc! motnes.

72. Thls permlt sholl hove no force or effect untll tho
owner oxcrcutes on ogncrement wlth the Responslble
Authorlty pursuont to Sectlon 52A of the Jgr5rgr ond
9ggOlgy_PJgOOJOg_AS-! 7967 under wlrJch tr ogrees to

h
-l-gn


